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IN THE COURT OF PROTECTION                                   Case No: 13905631   

IN THE MATTER OF THE MENTAL CAPACITY ACT 2005 

IN THE MATTER OF RN (RN) 

B E T W E E N:- 

TN (RN’s mother) 
Applicant 

and 

An NHS Integrated Care Board (ICB) 

First Respondent 
and 

RN 
(By his Accredited Legal Representative, Jolanta Edwards) 

Second Respondent 

POSITION STATEMENT of TN 
4th – 5th July 2024 

Introduction: ICB/ ALR Application for Leave to Withdraw:

1. On 19th June 2024, the ICB stated that:

In light of the report from Professor Finn and the ICB reviewing its 
position overall, the ICB no longer believes it to be in RN’s best interests 
to have the COVID-19 vaccination.

2. Accordingly, the ICB and ALR concur that it is not in RN best interests to 

receive current vaccinations against Covid-19 and that the Order of HHJ 

Burrows dated 8th September 2022 should be set aside.  It is understood such 

an application has been made.

3. This case has raised a number of issues of wider public interest that 

necessitates consideration by the Court.  TN wishes to draw some matters to 

the attention of the learned court.   
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Background: 

RN:

4. RN is 24 years old and lacks capacity.  RN has Partial Trisomy 13 associated 

with Cardiac manifestation of Tetralogy of Fallot (repaired in 2001), Cleft Palate 

(repaired in 2001) and currently sinus rhythm, preserved valve function and 

preserved biventricular function.   

5. RN suffers from chromosomal abnormalities rather than general learning 

difficulties. RN has the development of an individual of 18-24 months and has 

lacked capacity his entire life. 

6. Trisomy 13 is one of the rarest manifestations of the trisomy disorder.  All 

affected individuals have severe cognitive and motor impairments, with 

abnormalities in cardiac development (leading to heart disease in 80-90% of 

cases) and including brain abnormalities.  Heart conditions are common with 

Trisomy 13 individuals. 

HHJ Burrows’ Judgment of 28th September 2022:  

7. HHJ Burrows’ judgment of 28th September 2022 held:-  

a) There was a lack of evidence to support the mother’s position that 

her son would be at risk of cardiac harm by reason of the Covid 19 

vaccination.  Thus, there was an absence of any evidence that RN 

was ‘placed at more risk from having the vaccine than not having it’ 

[52]

b) At [19] he said: ‘No one was called to support these hypotheses.  I 

was left with nothing that undermined the advice given by 

JCVI/Green Book’.  At [43] he said: ‘I must be guided by JCVI and 

the regulator…. Although there is nothing to counter the evidence….’ 

c) Dr B (a GP, but not of RN) gave evidence that it was in RN’s best 

interests to receive the vaccine in accordance with the Government 

guidance; Dr A1 gave evidence as well.   

d) The evidence presented on behalf of the position of TN (the mother) 

was described as ‘public domain information’. 

e) At [37] the learned judge noted this relevant case: 

MacDonald, J. said in light of Re H he found it: "very difficult to 
foresee a case in which a vaccination approved for use in children, 

1 A cardiologist but with no experience of Trisomy. 
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including vaccinations against the coronavirus that causes 
COVID-19, would not be endorsed by the Court as being in the 
child's best interests absent a credible development in medical 
science or peer reviewed research evidence indicating 
significant concern for the efficacy and/or safety of the 
vaccine or a well evidenced medical contraindication 
specific to the subject child" (M v H, and P & T [2020] EWFC 
93). (emphasis added) 

f) At [26] he said: ‘I cannot establish what his wishes and feeling are, 

or what he has in the past wished for’. 

g) In considering relevant factors under s.4 MCA the learned judge 

considered (at [31]) that RN may have acted altruistically to protect 

his family or society at large and (at  [48]) that the ‘altruistic 

argument” - to protect the healthcare infrastructure – was ‘a 

powerful factor’. 

8. It is sufficient to note that: i) a pressing issue was the lack of evidence in 

relation to the specific medical condition (Trisomy), ii) that the Green Book was 

given status equivalent to Rule and iii) whilst unable to know RN’s feeling the 

learned judge held that he would have acted altruistically.  

The Love of a Mother:

9. RN lives at home with his mother who, at great sacrifice and with great 

devotion, cares for her son alone.  They are a family unit and are assisted by 

social services.  There is no question of the mother failing to exercise excellent 

and reasonable care for the child.  

10.TN looks after her severely disabled son who requires 24/7 care.  Her care has 

resulted in her son reaching the age of 24 years when most Trisomy 13 children 

rarely live past the first year of life.   

11.TN has a strict and successful health, diet and care regime, with control over 

medical interventions.  RN previously had the flu vaccination, but TN ceased 

this vaccination due to side effects on TN. 

12.RN falls into the rare category of Adult Child2. 

13.TN asserts that she has been treated badly and states in her accompanying 8th

Witness Statement: 

2 SD sought to rely on the decision of the Supreme Court in D (A Child) [2019] UKSC 42 and by reason of the Principle 
of Legality. 
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Throughout this process, I do not believe sufficient respect on 
consideration was given to my son or to me.  I cannot understand why 
the ICB’s decision could not have been made earlier and that little if any 
regard has been had to the strain upon me. 

14.Further, she is concerned about the conduct of the ICB/ALR and states: 

I would also respectfully suggest that the conduct of the ICB and ALR 
cannot be allowed to pass without comment, and I have to say,  criticism.  
Specifically, their conduct raises the question as to whether the ALR has 
adequately represented my son’s interests, and whether this is a 
structural or individual failure. 

15.Finally, TN refutes the suggestion that she was an anti- vaxxer and asserts that 

she was simply a mother concerned about the welfare of his son who has a 

unique medical condition.  

Change of landscape: 

16.The situation in 2024 is distinct from the situation in 2021-22.  

17.Professor Finn writes in his Report: 

14. Many people, including many in risk groups, have now had one or 
more episodes of infection with SARS CoV2 infection. This both 
strengthens and broadens any immunity they may previously have 
acquired from vaccination and illustrates, to some extent, their individual 
propensity to become seriously ill from this infection (which varies widely 
between individuals for reasons that are onlypartly understood, and 
which are difficult to measure or predict). 

18.This is information that has been known for at least the last 12 months. The 

Learned Judge said much the same at the 8th February hearing and was the 

basis on which to allow time for consideration of Professor McCaffrey’s Report.   

19.SARS-CoV-2 had spread everywhere and to everyone by the time the declared 

‘emergency pandemic’ was over when UK public health policy shifted to ‘living 

with covid’.  The WHO declared the end of any emergency on 05 May 2023.  A 

virus may be unstoppable. Whether someone suffered symptoms of illness (i.e. 

had Covid as a result of contact with the virus) varied widely.  Everyone had a 

degree of immunity as shown by their response to it.  That was knowledge in 

mid-2023.  Professor Finn has stated it in 2024. 



PLEASE PLEDGE YOUR SUPPORT 

https://www.crowdjustice.com/case/tom/

To support this case and others like it:

Page 5 of 15

Concern Over Discrimination Against Disable Persons; 

20.Of note was the comment by Professor Finn was a member of the Joint 

Committee on Vaccination and Immunisation (JCVI) 2014- Jan 2024.  He 

confirms 

8. There is a consensus that patients with Trisomy 21(Down Syndrome) 
which is the commonest trisomy, are prone to severe COVID-19 although, 
even now, the quality of the published evidence to support this view is 
poor. (Ref 2) 

21.There is a sparsity of information and medical knowledge on persons who 

suffer from Trisomy.  There is a dearth of published evidence now, let alone 3-

4 years ago: TN Witness Statement [16-23]. 

22.In TN Witness Statement, there is discussion of the evidence in which people 

with learning difficulties were denied medical treatment: TN Witness Statement 

[24-37].  TN is concerned that factor has distorted the figures. 

23.But for RN’s mental disability, the quiet life of the family would not have been 

interfered with.  Precisely because of his disability, RN and his family are being 

treated less favourably than others by the authorities and Court entering his 

home to disturb RN 's and the family’s life, to take away the autonomy and 

decision-making powers, and to cause upset and illness to those RN loves and 

who care for him.  There can be no justification for this, let alone the excuse 

that 18 years have passed since he was born. 

24.The views of the mother cannot be dismissed without justification supported 

by cogent evidence.  Further, the distress and worries of the primary carer for 

RN will impact the wellbeing of the entire family and add to further distress 

that has not been take into account. 

25.TN is a mother who seeks to protect her child.  

The Importance of Professor McCaffrey’s Report: 

26.Professor McCaffrey’s Report is of public interest as it addresses a specific 

concern for persons with Trisomy.  Further, where a P has a specific medical 

condition, there is no reason why an obligation should not fall on the ALR to 

seek specific medical evidence on the condition as a normal course of action.  

27.Professor McCaffrey resides at the University of North Carolina at Chapel Hill 

and specialises in care of Trisomy patients, including those suffering from 

Trisomy 13.  It is submitted that he is one of the few leading practitioners for 

the care of Trisomy patients in the world.  The ICB/ALR having been unable to 
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find someone with similar speciality in UK, it is not appropriate to dismiss his 

opinion on the basis he is not practicing in the UK.   

28.The ICB’s Statement by Ms Lemmens on their reasons for withdrawal fails to 

mention Professor McCaffrey’s Report, but it is the concern over this Report 

that has been the cause of delay and why RN has not received the Covid-19 

vaccine.  It was consideration of that report which was going to be focus of final 

hearing in July when the ICB and ALR could present another expert to 

challenge it.  Given the ICB had 5 months to find such an expert but, it would 

appear, have been unable to so, the central issue identified by the Court and 

Professor McCaffrey’s concern, and reason to warn against vaccination, must 

be assumed to be justified. 

29.Professor McCarthy prepared a Report on 17th January 2023.  The Witness 

Statements are relied upon.  Trisomy 13 is identified as the rarest and most 

severe of the Trisomy conditions [16], [26], [28].  He holds that both of the 

previous medical reports adopted an incorrect approach [33], [35] with error 

[49-50].  The evidence shows that Trisomy patients have a potential of a 17-

fold increase in the risk of myocarditis after vaccination [38] and that the risk 

of death from vaccination is fivefold higher that the risk of death from Covid 

[58].   

Medical Ethics: 

30.TN addresses this issue at paragraphs [38-41] in her 8th Witness Statement. 

31.The issue of professional ethics is a complex subject matter, that is, humbly 

submitted, should be regulated by the Medical Practitioners Tribunal of the 

GMC. 

32.In May 2024, Sir Brian Langstaff published his Report of the Infected Blood 

Inquiry. The Inquiry revealed a national scandal whereby people’s lives were 

destroyed by being given infected blood and thereafter denied compensation.  

The Inquiry is 7 volumes and too long to discuss3. 

33.However, a feature of the Inquiry was the increasing number of doctors and 

medical professionals who expressed concerns about defective blood products 

and treatment and who were intimidated into silence by the medical 

establishment: doctors who raised concerns where reported to the GMC: 

https://www.telegraph.co.uk/news/2024/05/25/doctors-referred-regulator-

intimidate-whistleblowers-

gmc/#:~:text=The%20inquiry%2C%20led%20by%20Sir,C%20from%20conta

minated%20blood%20products.  

3 https://www.infectedbloodinquiry.org.uk/sites/default/files/Volume_1.pdf
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34.This has resulted in the GMC issuing guidance to the medical profession.  He 

Guidance is entitled ‘A Message from the GMC Chair about raising and acting 

on Concerns’4.

35. The GMC recognises the importance of doctors using their professional 

judgement and the need for safeguards for doctors who act in the patients 

interests. Whenever new medical products appear on the scene, doctors need 

to be able to exercise their professional judgment, especially where a patient 

has a particular comorbidity, or where the testing regime is lacking (for 

whatever reason).  

The Status of the Green Book: Guidance, not rules: 

36.A significant issue of public interest was that, in the 8th February hearing 

(transcript attached), Counsel for the ICB and ALR sought to elevate Green 

Book guidance to the status, in practical terms, to that of rules.  They 

considered TN’s objections to vaccination be a direct challenge to the authority 

of the Green Book and sought permission for the Secretary of State to join the 

proceedings. This is no small matter, since the content of the Green Book has 

been the reason for this dispute and the public should understand how ICB’s 

are regarding its guidance.  

37.The Green Book Chpt 14a is based on recommendations of the JCVI and 

therefore represents the opinions of a group of doctors and scientists.  Those 

are not “The Science” but opinions, which will sometimes be negotiated to get 

to a point of a consensus guidance.   

38.The Green Book is a representative of governmental policy.  However, it cannot 

address every medical condition of a population in excess of 60 million people.  

39.In Administrative Law, in R (Lee-Hirons) v Secretary of State for Justice, Lord 

Reed held that: 

50. … the adoption of the policy created a public law duty to comply with 

it, absent good reason for non-compliance…. 

40.The principle is that departure from the policy is lawful where there are clear 

and/or good reasons for so doing. 

Substituted judgment:  

41.On 8th September 2022, HHJ Burrow held that whilst unable to know RN’s 

feeling the learned judge held that he would have acted altruistically. 

4 https://www.gmc-uk.org/news/news-archive/a-message-from-gmc-chair-about-raising-and-acting-on-concerns
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42.A substituted judgement is not to place RN in the position of a healthy adult 

with capacity.  The true comparator is an individual with, save for having 

mental capacity, all the same circumstances i.e. suffering all the disabilities 

and disadvantages of RN and recognising that his life has been sustained by a 

health regime organised by his mother and by the wiTNom of her decisions and 

on whom he shall continue to rely for every day of his life. 

43.The correct approach is:  

‘In determining the wishes and feeling of RN, what weight would a 
vulnerable young man with mental capacity to recognise that he has, 
for all his life, relied and continues to rely on his mother for all his 
needs, including all of his health care decisions, and which reliance has 
given him an unexpected age and joy and happiness -  place on his 
mother’s views and guidance?’ 

 ‘altruism’ as a factor to be considered under s.4(6)(c) MCA per HHJ Burrows: 

(i)  Undue emphasis given to altruism 

44.‘Altruism’ was the only “other factor’ raised by HHJ Burrows in his analysis of 

‘best interests’ under MCA s.4(6)(c). But altruism is not specifically mentioned 

as a factor to be taken into account, either in the MCA or the MCA Handbook. 

‘The duties of a responsible citizen’ is mentioned in the MCA Handbook para 

5.47 but without elaboration, illustration, or example.5

45.There was no evidence before the Court as to this supposed altruism or to it 

being likely to reflect the beliefs and values of RN.  This altruism is simply the 

view of the Court projected upon RN and overrode the views of his mothe. 

46.  Nevertheless, HHJ Burrows described the altruistic argument as a ‘powerful 

factor’ in his reasoning.  HHJ Burrows cited the case of The Secretary of State 

for the Home Department v Skripal [2018] EWCOP 6 (22 March 2018) in 

support.  Skripal did not involve circumstances of administration of medical 

treatment with potential risk to P.  Neither did any case referred to in the MCA 

Code of Practice in which reference was made to ‘the duties of a responsible 

citizen’. 

(ii)  Altruism not appropriate factor – contrary to medical ethics 

5 “Section 4(6)(c) of the Act requires decision-makers to consider any other factors the person who lacks capacity 
would consider if they were able to do so. This might include the effect of the decision on other people, obligations 
to dependants or the duties of a responsible citizen.” (emphasis added) 
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47.While ‘the duties of a responsible citizen’ may be a relevant factor in a case 

such as Skripal, ‘altruism’ towards wider society is a wholly inappropriate 

factor for consideration, and particularly so in a case where there is risk to P. 

48.  The suggestion that RN should accept medical treatment posing any risk to 

himself to protect the community and/or so that NHS resources are left free 

for others is contrary to the principle of medical ethics that treatment is to be 

given taking into account the best interests of the individual, but specifically 

not the wider community.6

49.The GMC Ethical Guidance on Good Practice requires the patient to be the first 

concern, not the State under concepts of altruism7.   

50.For example, this is also reflected in UK legislation in the Medicines for Human 

Use (Clinical Trials) Regulations 2004 which states in relation to an 

incapacitated adult that “the interests of the patient always prevail over science 

and society”.8   The World Medical Association’s Declaration of Geneva (1948) 

and Helsinki Declaration (1964 as amended)  affirm that ‘The health of my 

patent will be my first consideration’ and the International Code of Medical 

Ethics (1949) declares that ‘A physician shall act in the patient's best interest 

when providing medical care’. 

51.In the Canadian case of MM v WAK ONSC 45809, Corkery J at [30] it was 

expressly held that an Order cannot be made to compel medical treatment of 

child on the basis that it benefits another individual or society.  

52.HHJ Burrows was wrong to impose a desire and wish for RN to act altruistically

for the good of the wider community and/or alleviate pressures on the NHS. 

(iii)  HHJ Burrows’ examples of ‘altruism’ are based on 

misunderstandings 

6 The doctor must act in the best interest of the patient: BMA Medical Ethics Guidance: see the Hippocratic Oath, 
Declaration of Geneva (1948), the International Code of Medical Ethics (1949).  Article 2 ECHR (right to life) has positive 
obligation in the field of health care: Nitecki v Poland. 
7 https://www.gmc-uk.org/-/media/documents/good-medical-practice---english-20200128_pdf-51527435.pdf

8 https://www.legislation.gov.uk/uksi/2004/1031/schedule/1/made 
9 MM v WAK ONSC 4580: 2022onsc4580.pdf (canlii.org)
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53.HHJ Burrows offered two approaches to ‘altruism’: the prevention of the spread 

of the virus (para 31)10 or the ‘protection of the healthcare infrastructure’11

(para 47).  

54.In relation to the first sense (prevention of spread of the virus), this is based 

on an out-of-date and erroneous understanding of the effect of the vaccines.  It 

is now clear that vaccinations do not prevent the spread of the virus, and 

vaccination policy has changed accordingly.12  When the issue was addressed 

in a recent case in New York relating to a vaccination mandate for public-sector 

workers, the judge concluded: “Being vaccinated does not prevent an individual 

from contracting or transmitting Covid-19.” 13

55.In relation to the second sense (protection of healthcare infrastructure), the 

opposite conclusion could also have been reached.  Having already contracted 

Covid-19 and therefore enjoying some natural immunity, and faced with a 

vaccination of uncertain effect and which is known from information in the 

public domain to entail risk for a person of his age, sex and heart condition (as 

is now confirmed by the evidence of Prof McCaffrey), RN may well have assessed 

that he would be more likely to burden the NHS if he took the vaccine than if 

he did not. 

(iv).  Imputation of ‘altruism’ in relation to a disputed issue is judicial 

overreach: 

56.This is in any event an erroneous application of the meaning of altruism which 

raises significant ethical issues.  The concept of altruism has two features: one 

is consideration of others, and the second is that its exercise is not in 

opposition to one’s own interests.   

57.Any concept of altruism is premised on a recognized ‘common good’, dependent 

on the exercise of individual conscience.  As such, altruism can only be applied 

to a recognized ‘common good’: such as feeding the poor, a school for orphans, 

opening a beautiful home to the public, or the traditional altruism of a gift of 

time, energy or property that does not involve potential significant risk to the 

10 “whether he may have made an altruistic decision- i.e. to receive the vaccine to protect the community at large, 
or in a narrower way, such as his family. This is a particularly important subject when considering the administration 
of a vaccine designed to prevent the spread, or at least the rapid spread of a virus.” 

11 ”there is a very clear argument that those who are vaccinated are not only reducing their own risk of serious 
illness, but also ensuring that those that are very ill (with COVID-19, or otherwise) will not be prevented from 
receiving a good level of care. This is the altruistic argument.” 

12 https://www.bmj.com/content/376/bmj.o298 

13 George Garvey v City of New York, Supreme Court of the State of New York, 24th October 2022 
https://eddsa.blob.core.usgovcloudapi.net/public/85163_2022_George_Garvey_et_al_v_City_of_New_York_et_al_D
ECISION___ORDER_ON_37.pdf 
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donor. The mandating of a medical intervention in the circumstances of this 

case is not suitable for categorisation as a decision of altruism - as it is an 

exercise of purported altruism that society would not recognize.    

58.It is not evident that ‘altruism’ or ‘the duties of a responsible citizen’ would 

have been a factor in RN’s decision-making at all, nor what such ‘altruism’ 

would consist of. Given the current uncertainties over the vaccine, this remains 

a speculative issue over which there is no evidence of any consensus.   

59.The Covid-19 vaccination programme and the types of vaccine on offer are 

matters over which much public debate continues. The vaccinations are 

recognized as an experimental gene technology that is still only authorized 

under emergency use provisions. 

60.A third of the UK’s healthy 20 to 24-year-olds have rejected the altruism urged 

on them to ‘save granny’ or ‘save the NHS’ and have refused the Covid-19 

injection.  There is no basis on which to say RN would have chosen differently. 

61.It is judicial overreach to mandate a particular interpretation of what 

constitutes ‘altruism’ in these circumstances.  

The Spirit of Co-operation (or lack of) 

62.Best interests hearings should proceed in a spirit of co-operation with all 

parties to have the best interest of RN at heart and act in a spirit of co-operation 

to that end.     

63.Regrettably, this co-operation was lacking in this case. The position of the 

ICB/ALR has been unacceptable and the Court needs to re-emphasise the 

obligation to co-operate as one of law, namely that the parties must use their 

best endeavours to work together for P best interests.  

64.Professor McCaffrey appeared to be abused and his reputation denigrated by 

the ALR because of his private pollical views on commencement of life issues 

(that the ALR disapprove of and found on the internet) and that he was, 

himself, the father of a disabled child.   

65.TN was threatened with costs and contempt of court process in which she faced 

imprisonment.  TN is the sole carer (and life giver) of RN could have been 

purposely removed from his care. Such a development would have been an 

existential threat to RN. She has been challenged by doctors she has never 

met, threatened with police visits, punishment with prison and costs. 

66.Without any foundation whatsoever but upon the pure imagination of the ALR, 

it was suggested TN’s solicitor might have been guilty of contempt of Court and 
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that he was personally preventing a visit of the ALR that the ALR had otherwise 

believed TN agreed to.  Such allegations are serious and should not be made 

lightly. 

67.This approach by the ICB/ALR was clearly not in anyone’s best interests. While 

His Lordship did not allow that approach to seep into advocacy within the 

hearing itself, this acrimonious approach to hearings should have been 

avoided.  The need for specialist medical evidence recognised early on14 and by 

the trial judge.    

COPR 19: 

68.While it is noted that His Lordship advised he was not going to comment on 

costs at this point, it is humbly suggested that the apparently unreasonable 

late withdrawal may be relevant to considering what further enquiry might be 

made of steps taken, or not taken, obtaining appropriate s.15 expert opinion 

in the period from February 2024 while the parties’ lawyers are in attendance. 

69.Despite HHJ Burrows recognising a lack of suitable medical evidence on 

persons with Trisomy at the first instance hearing, the ICB/ALR have acted to 

prevent consideration of Professor McCaffrey’s Report seeking to use strict 

procedural rules where necessary.  Further, the ICB/ALR have determinedly 

refused to obtain relevant medical information on their own behalf until 

Ordered to do so.  

70.His Lordship recognised that that there was a need to respond flexibly in best 

interest situations.  His Lordship identified on 8th February, which we quote 

from an official transcript of that hearing, was as follows: 

“I think that the general framework of the question in focus is twofold. 
One, do patients with trisomy 13 have a compromised response to 
oxidative stress, and, two, recognising the basis of the effectiveness of 
the current Covid vaccine relies on the presumption based on the results 
of clinical trials, that individuals have the ability normally to process 
spike protein, as well as to mount an adequate response to the oxidative 
stress, whether the patient with trisomy 13 can be presumed to have the 
same response or whether that chromosomal condition is likely to 
generate a different and less effective response. Now, I do not think that 
sounds like a cardiology question, but I do not know, so I would like you 
to” 

71.Thus, the issue is whether RN, having the chromosomal abnormality of 

Trisomy 13, may have a different response to oxidative stress than those with 

normal chromosomes and, if so, what might that be, both in terms of safety 

14 Poole J in An NHS Trust v AF (by his Litigation Friend the Official Solicitor) and SJ [2020] EWCOP 55 at para 22. 
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and in terms effectiveness of the vaccine for RN.  It is also of note that the 

Learned Judge queried whether it was a cardiology question at all15. 

72.On 8th February 2024, the Learned Judge gave detailed Orders on the 

instruction of a UK- based expert (under R. 15 COPR) ‘to assist the court in 

determining the matter’.  It was, it is submitted, incumbent on the ICB and 

ALR to ensure any expert approached was able to address the above issue 

within the framework of the Letter Of Instruction (LOI).   

73.The ALR and ICB’s withdrawal from this dispute is now made 19 weeks after 

the Court’s direction to find an appropriate expert.  The failure of the ICB/ALR 

to answer TN’s repeated questions (by her solicitor) on the issues identified 

above and whether those Experts chosen would answer the relevant questions, 

indicates a i) failure to have recognised the issue and/or ii) failure to make 

proper and early effort to find an appropriate expert and/or iii) failure to report 

to the Court if they were unable to do so.  

74.It is observed that Professor Finn was unable to address the concerns raised 

by Professor McCaffrey.  It is unclear when this became apparent, but there 

was an email to this effect on 20th May.  

75.It appears that from Professor Finn’s report that he was unable to answer the 

approved LOI but also that there is a concern the specific issue put to him was 

not that which His Lordship asked to be addressed.  More fundamentally, 

however, Professor Finn’s evidence simply confirms that which His Lordship 

observed in February, that benefit of the vaccine to RN had to be considered in 

light that the covid landscape had changed, RN had been shown able to fight 

off Covid infection and not to have been more susceptible to it than others. 

76.However, the ICB/ALR stated on 17th June that Dr Narayan “has confirmed 

he is able to address the questions in the LOI”.  This statement was inaccurate 

and on 19th June 2024, they withdrew their case due to lack of relevant 

medical evidence and said:-.  

In light of the report from Professor Finn and the ICB reviewing its 
position overall, the ICB no longer believes it to be in RN’s best interests 
to have the COVID-19 vaccination.

77.It is submitted that this conduct is unreasonable which has resulted and 

caused TN to incur very significant worry and considerable unnecessary costs. 

These include but are not limited to research, preparation of statements and 

of the bundle for the final hearing which would have to be filed at latest by 

ThurTNay 27th June.   

15 The previous cardiologist, Dr Daniels, had said neurological impacts of the vaccine were outside his expertise 
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78.TN is concerned that since the 8th February hearing they have either failed to 

ask any expert to address the issue clearly identified by His Lordship and/or 

have failed to make sufficient effort with enquiries to find an appropriate expert 

who could do so. 

Transparency Order: 

79.It is proposed that the Transparency Order made by the court on 9th February 

2024 remains in force until midnight on the date this Order comes into force.  

There is no reason for its continuance for another 6 months.   

80.Now that the ICB had changed its position, there is no evidence to imagine that 

any individual involved should be at risk from any member of the public.  

81.TN should not have to live in the dark shadow of the last two years, unable to 

speak about it.  While there is no reason or desire to talk about any individuals, 

neither should she or anyone fear contempt of Court allegation because a name 

has been revealed in passing.   

82.By the same token, however, it is in the public interest that the ICB is 

named.  Significant public funds have been spent on this dispute and for 

reason, perhaps, of the slavish adherence to Green Book and refusal, until the 

last moment, to recognise and take into account that which the Court 

recognised at the February 2024 hearing, that the covid landscape had 

changed. 

83.The principle of Open Justice must be considered: and the pejorative of secret 

courts avoided.  There is a growing culture of transparency with greater public 

interest and now the Open Justice Project of Professor Kitzinger.  

84.Transparency Orders seek to protect vulnerable persons who dignity is violated 

as they unable to make informed decisions.  This case is very far from this. RN 

lives at home and goes to a Day Centre and is his interests and welfare are 

fully protected by his mother (who is able to address any publicity).  There is 

not threat of any sort to RN. 

85.TN has Article 10 Rights and seeks to bring the issues in this case brought to 

a wider audience; further she needed and continue to need to fundraise, and 

this is inhibited by the term of the Order.   

86.There is no risk to any persons in this case, nor has there been any risk to a 

fair trial.  
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87.TN is an independent party to the hearing and wishes for her name and identity 

to be revealed and not to be hidden.  She has no desire to reveal any names of 

any treating staff and is content for her son simply to be referred to by initials. 

TN has no wish to name, shame or vilify any individual, but to participate in 

an important public debate within the principles of: Abbasi v Newcastle Upon 

Tyne Hospitals NHS Foundation Trust & Others [2023] EWCA Civ 33. 

88.Abassi discussed the fundamental principle of freedom of expression and that 

an assessment of individual circumstances should be balanced by the Court.  

There is a need for compelling evidence to limit freedom of expression.  In 

Abassi, the Court of Appeal recognised the overarching importance of Article 

10 and recognised in the additional protection of Section 12 of the Human 

Rights Act 1998.  Restrictions on freedom of expression must be based on 

‘compelling reasons’ [76-78]. Vague assertions that there is a risk of uncertain 

behaviour from third parties should be critically assessed by the Court.  

89.There are important issues for the press to consider and debate.  What’s in a 

name/picture.  The press would say A Lot!  Without personalisation of the case, 

it is more difficult to securing public interest and funds.  TN has the right to 

impart ideas and information without inference. 

Conclusion:  

90.TN is grateful that her ordeal and that of her son are over.  In her view, this 

was a life and death struggle with the death of her son a real possibility. 

91.This life and death struggle has left her exhausted, without funds and very 

broken.  TN believe guidance needs to be laid down as outline above, so no one 

else has to suffer like she did when all they want to do is protect her son. 

92.The liberal democratic state is not dependent on individuals choosing liberal 

values; liberal toleration is not only granted to tolerant liberals. Individuals 

have the right to be “wrong”.  The liberal democratic state must therefore 

secure fields where the King’s Writ does not run.  The most sensitive field to be 

secured is family life and its primary role in bringing up, caring for and 

educating children, and in this field the Kings Writ does not run untrammelled. 

Paul Diamond 

3rd July 2024 

Jackson Osborne, solicitors who will accept service on behalf of TN.


