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IN THE COURT OF PROTECTION           Case no.  13905631 

IN THE MATTER OF THE MENTAL CAPACITY ACT 2005

ON THE APPLICATION OF 

AND IN THE MATTER OF  

TN (RN’s mother) 
Applicant 

and 

An NHS Integrated Care Board (ICB) 

First Respondent 
and 

RN 
(By his Accredited Legal Representative, Jolanta Edwards) 

Second Respondent 

EIGTH WITNESS STATEMENT OF TN 

I, TN of [ADDRESS] WILL SAY AS FOLLOWS: 

1. I make this statement in response to that of Z on behalf of the ICB on 19th June 2024 

and the report from Professor Finn. 

2. I make this statement because this case engaging the welfare of my son has raised a 

number of novel and important issues that should be considered in any judgment given 

by the Court.  I ask the Learned Judge to consider the points that I make and my view 

that there is need for guidance from the Court.   
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3. I humbly acknowledge that my views are those of the mother and this case has involved 

controversial issues on which reasonable people reasonably disagree.  

4. Throughout this process, I do not believe sufficient respect on consideration was given 

to my son or to me.  I cannot understand why the ICB’s decision could not have been 

made earlier and that little if any regard has been had to the strain upon me. 

Professor McCaffrey’s report 

5. It is a matter of public interest that Professor McCaffrey’s concerns can be shared with 

the wider public and made open to scrutiny.   The Report is very important. 

6. Professor McCaffrey’s report is important as this applies to all trisomies, the most 

common being trisomy 21 (Down syndrome), followed by trisomy 18 (Edward 

syndrome) and then trisomy 13 (Patau syndrome). 

7. Professor McCaffrey’s central concerns, in relation to the mRNA covid-vaccine, is that 

it employs cell genetic processes as part of its therapeutic mechanism, and that is the 

reason it deserves special consideration in patients whose genetic processes are 

perturbed. 

8. This is not addressed by Professor Finn.  I would point to the following within Professor 

Finn’s report: 

“6. […] the calculations and predictions presented in the report would have had 

no influence whatsoever on public health policy recommendations around 

COVID-19 vaccination during the pandemic, because they do not reach the 

standard of evidence required for such recommendations to be made.” 

“7. The epidemiological evidence that drove JCVI recommendations, including 

extension of vaccination to adults with severe learning difficulties (and even 

teenagers in this group before vaccines had been authorised for the under-18s), 

were based on clear evidence of enhanced risk of severe disease and death in 

this broad risk group which emerged during 2021. (Ref 1)” 
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“9. […] there was, and remains, no clear evidence upon which to base 

exceptional (in the sense of advising differently from the rest of the severe 

learning difficulty risk group) vaccine recommendations for this group.” 

“11. […] in my opinion, the calculations and conclusions set out in the report, 

had they been provided to JCVI at the time, would not have resulted in policy 

recommendations regarding patients with trisomies, including trisomy 13, that 

they should not be offered COVID-19 vaccination with the vaccines available 

at the time.” 

9. His remarks, as per the question asked of him, concern the JCVI recommendations 

during the covid pandemic.  He does not address the substance of Professor 

McCaffrey’s Report. 

10. The ICB and ALR have, we must presume given the directions of Mr Justice Hayden, 

for 5 months been seeking a UK expert able to address and challenge Professor 

McCaffrey’s advice.  As they have been unable to do so, all doctors should proceed 

with their patients, particularly those with trisomies, taking due account that Professor 

McCaffrey’s concerns and reason to warn against vaccination should, until shown 

otherwise, be considered justified. 

11. It is surely the case that ICBs and doctors across the country are likely proceeding, and 

decisions being made by Courts, without any awareness, knowledge or understanding 

or special consideration for the issue.  I have been informed, for example, of at least 

one case currently before the Court of an adult with Down Syndrome currently subject 

to best interests decisions by the Court where pericarditis has arisen post vaccination.  

12. We may hope this will encourage research, debate and consideration in science journals, 

but I understand the reality is that papers which have been in any way critical of the 

covid vaccines find difficulty being published.  This issue needs to be aired, not just 

dismissed as unproven or untested or not yet addressed in medical journals. 

The Use of the Green Book 

13. It will be recognised that the Green Book Chapter 14a is based on recommendations of 

the JCVI and therefore represents the opinions of a group of doctors and scientists.  The 
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JCVI does not express “The Science” but opinions, which will sometimes be negotiated 

to get to a point of a consensus guidance.  They may also be opinions influenced by 

politics and government ministers.   

14. However, Guidance is Guidance and must be applied in the circumstances of an 

individual case and the needs of any specific patient.  My son suffered from Trisomy 

13 with specific medical conditions, but other individuals will have their own specific 

medical conditions.  

15. A guidance drafted in relation to some 60 million persons must be applied with 

circumspection.  The position of the ICB and the ALR, at one point, was that the 

Secretary of State should intervene as this position was seen as a challenge to the 

Guidance (which it was not).  The Secretary of State declined to intervene. 

Poor evidence for ‘consensus’  

16. Professor Finn states: 

“8. There is a consensus that patients with Trisomy 21(Down Syndrome) which 

is the commonest trisomy, are prone to severe COVID-19 although, even now, 

the quality of the published evidence to support this view is poor. (Ref 2)” (my 

emphasis) 

17. If the evidence is poor ‘even now’, we know the evidence was even poorer during 2020 

to 2022 or 2023 when any consensus was developing.   

18. I am unaware of any evidence to support the statement that such a consensus exists.   

19. It might have been a consensus among the JCVI members, though Professor Finn does 

not say.  It may also be a view widely shared outside the JCVI by those who would rely 

solely on the Green Book and oft repeated statements in the media from ministers and 

government advisers, but that wider consensus would be an echo of simple messaging 

without nuance or caveat and holds no value. 

20. The commonsense view, and I suggest it is more likely, is that the clinical experience 

of doctors significantly informs their view.  The experience and clinical judgement of 

most doctors is that they will not have witnessed increased rates of death or serious 
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illness correlating with any overbroad categorisation, for example – people having 

severe learning disability.   

21. Rather, experience will have been the presence of relevant comorbidities that indicates 

the degree of risk. (This is nothing new but is the history of centuries of medical 

practice: illness from a respiratory virus is mild for most but can be serious for the aged 

and those with comorbidities. Just as the Chief Medical Officer for England, Professor 

Whitty told us in March 2020, Covid is no different.)   

22. In support of that commonsense, for example but also directly relevant to my son, one 

need only look at the article which Professor Finn references 1  which notes in its 

introductory paragraph that: 

“Diabetes, hypertension, and coronary artery disease are the major risk factors 

for the severity of COVID-19.”

Such detail is not in the Green Book tables.  The result is that my son’s risk, having no 

relevant comorbidities as major risk factors, is assessed at the same level as those who 

do.   

23. I can confirm, as the medical records show, he does not have any such risk factors.  

Discrimination against people with learning difficulties: 

Do Not Resuscitate 

24. Firstly, there is evidence that people with learning difficulties were denied treatment in 

2020.  This is an important point: not only does this distort the statistics, but this is why, 

I as a mother, need to fight for the health of my son.  

25. In early 2020, an NHS branded flow chart2 was distributed and acted on which advised 

putting a “Do Not Resuscitate” order on people with learning difficulties. Such orders 

were placed in a blanket fashion. At the time hospitals also introduced policies3 to not 

1 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC10949394/pdf/IID3-12-e1219.pdf 
2 https://hartuk.substack.com/p/the-impact-of-blanket-do-not-resuscitate-orders-2?utm_source=publication-
search 
3 https://qni.org.uk/wp-content/uploads/2020/08/The-Experience-of-Care-Home-Staff-During-Covid-19-2.pdf 
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admit any person with such an order. Consequently, even while intensive care beds 

were occupied, general hospital beds were at half of normal capacity during lockdown.  

26. These policies would inevitably have led to an increased mortality for people with 

learning difficulties. 

27. Many general practitioners did not enter care homes during this time and consequently 

the accuracy of death certification is questionable for this period.  Evidence given at the 

Scottish Covid Inquiry by the Chief Executive of Down Syndrome Scotland showed 

that the frailty scale, used in the flow chart, was used inappropriately4 for people with 

Down’s5 syndrome.  

28. Edel Harris, chief executive of the learning disability charity Mencap, said6, “People 

with a learning disability and their families are deeply troubled that the latest NICE 

guidance for NHS intensive care doctors could result in patients with a learning 

disability not getting equal access to critical care and potentially dying avoidably. 

These guidelines suggest that those who can’t do everyday tasks like cooking, managing 

money and personal care independently – all things that people with a learning 

disability often need support with – might not get intensive care treatment.” Family 

support groups complained.7

29. It is well known that deaths were attributed to covid simply as a result of a positive test 

for covid within 60 days of death, later reduced to 28 days.  Respiratory viruses cannot 

discriminate based on mental capacity.  There must be considerable question as to 

whether, as is suggested by the Scottish inquiry, it was refusal of treatment that led to 

a mortality rate being attributed to covid 3.7 times higher8 than those without.  The 

consequence of that higher rate that was to leave a lasting belief and general consensus 

that covid was more lethal to such groups. 

4 https://x.com/biologyphenom/status/1768554869890121976 
5 https://x.com/biologyphenom/status/1768563738435625231 
6 https://web.archive.org/web/20200406174402/https:/www.independent.co.uk/news/health/coronavirus-nhs-
treatment-disabled-autism-nice-covid-19-a9423441.html 
7 https://x.com/SomersetPForum/status/1246145409728352262 
8

https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/articles/coronavirusc
ovid19relateddeathsbydisabilitystatusenglandandwales/24januaryto20november2020 
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30. Half of covid deaths have been over 84 year olds and this age factor is also evident in 

people with learning disabilities.9  However, despite the higher overall risk of death, 

deaths of 18-24 year olds with learning disabilities10 were below expected levels in 

2020. Only from 2021 were there excess deaths. 

31. This further undermines the consensus that these people should be identified at higher 

risk from covid purely by reason of falling within a particular category (such as learning 

disability) where there is not good evidence of increased risk. 

Figure 1: Excess deaths by age group11 and year

Pneumonia and covid 

32. Secondly, in 2018, deaths from pneumonia accounted for 52% of deaths of people with 

learning disabilities.12  In 2021, deaths of pneumonia and covid combined accounted 

for only 41% of deaths.  One obvious observation for this apparent reduction in the rate 

of pneumonia deaths is that they were likely to be being attributed to covid. 

9

https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/deaths/datasets/singleyearof
ageandaverageageofdeathofpeoplewhosedeathwasduetoorinvolvedcovid19 
10 https://www.kcl.ac.uk/ioppn/assets/fans-dept/leder-main-report-hyperlinked.pdf 
11 https://www.kcl.ac.uk/ioppn/assets/fans-dept/leder-main-report-hyperlinked.pdf 
12 https://www.kcl.ac.uk/ioppn/assets/fans-dept/leder-main-report-hyperlinked.pdf 
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Figure 2: Percentage of deaths of people with learning13 disabilities that were due to 

pneumonia

Peer reviewed analysis 

33. Further and significant evidence of a distorted view of risk to trisomy patients being 

caused use of DNR notices and possible overlap with pneumonia is shown by a peer-

reviewed paper14 published in December 2023 reporting what was a very large study of 

over 1.7 million records of inpatient encounters with diagnoses of COVID-19, 

pneumonia (PNA) or both.  While these were USA hospitals, the parallels with the UK 

are clear. 

34. To quote from its abstract:  

“Claims data was analyzed for risk of mortality and risk of "Do Not Resuscitate" 

(DNR) status upon admission, considering patient age, admission source, 

Elixhauser comorbidities (excluding behavioral health), and DS. Logistic 

regression models with backward selection were created. In total, 1,739,549 

13 https://www.kcl.ac.uk/ioppn/assets/fans-dept/leder-main-report-hyperlinked.pdf 
14 https://pubmed.ncbi.nlm.nih.gov/38087874/ 
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inpatient encounters with diagnoses of COVID-19, PNA, or both were included. 

After controlling for other risk factors, a person with a diagnosis of DS and a 

diagnosis of COVID-19 PNA had 6.321 odds ratio of having a DNR status 

ordered at admission to the hospital compared with those with COVID-19 PNA 

without DS. The diagnosis of DS had the strongest association with DNR status 

after controlling for other risk factors. Open and honest discussions among 

healthcare professionals to foster equitable approaches to EOL care and code 

status are needed.” 

35. Why were Downs Syndrome patients more than 6 times likely than others to have DNR 

notices issued against them?  (I have attached a copy of the full article since, unlike 

other footnote references, it is not available freely via internet link.) 

36. Any publication reporting that individuals with genetic disorders or learning disabilities 

are at higher risk from Covid-19 needs to fully account for the fact that many of these 

patients are discriminated against and either not offered standard of care or not admitted 

for care until they are in extremis. 

Changed landscape 

37. I am still concerned that context is not provided in the ICB statement for the mortality 

rate numbers stated.  People die from respiratory illnesses every week, as they did 

before covid, particularly among the aged population.  These numbers are given without 

age stratification but in any event, they are not large numbers in 2024 and neither were 

they in 2023. 

Medical Ethics: 

a. Medical Practitioners duty to follow their own professional judgment.  

38. I was upset that our family GP was made subject to investigation after the remarks made 

at the last hearing.  As a result, someone reported her to her own supervising ICB which 

conducted an investigation.  That cannot have been pleasant for her..   

39. At all times, my GP acted with integrity as to her assessment as to the best medical 

practice for my son and I wish to express my thanks to her.  There was no order on her 

personally to administer the vaccine but, in any event, it cannot be right that she should 
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feel threatened by professional sanction because she refuses to ignore the clear warning 

of a report that was unavailable to HHJ Burrows.  The Report of Professor McCaffrey 

was clearly a relevant consideration for any medical (or other) practitioner.  

40. While a doctor must consider the current Government advice and/or consensus in line 

with their own ethical duties and independent assessment of the situation. There must 

be a real risk that the practical effect of requiring doctors to place consensus views 

above their own reasonable and clinical assessment is to step towards removing the 

independence of doctors, pressuring them to act not as they see fit but according to 

government policy of the day, a consensus of sorts that may well be poorly evidenced 

or even demonstrably wrong.  

41. A doctor must not be inhibited from discussing with and informing their patient why 

he or she is concerned that treatment recommendations in the guidance of the day may 

or may not be appropriate.  To proceed otherwise is to deny information being given to 

patients and undermines the principle that consent to any treatment must be informed. 

b. Coercion

42. ‘Anti-vaxer’ is a term that has been used very deliberately during the last 4 years to 

disparage and demean anyone who raised concerns regarding the covid-19 vaccines.  

That is coercive behaviour. I was never an ‘anti-vaxer’.  My son has been vaccinated, 

but the covid-19 vaccinations raised health considerations that, in my view, were self-

evident and should have been addressed by the authorities. 

43. I should be grateful for the Court to reassert in relation to the principle of informed 

consent that not only physical force but coercion to accept medical treatment is 

incompatible with the concept of consent.  If I am wrong on that, then it is equally a 

matter of public interest that I, and the doctors who have been taught this, are corrected.  

44. I appreciate that my son is unable to make his own decisions.  I have always done that 

for him and the Court has accepted I have come to my decisions reasonably. However, 

while the Court has determined it, not me, must make the decision on the Covid-19 

vaccine, I also understand it also to be a fundamental principle of ethics that medical 

treatment is to be determined with regard to the best interests of the patient only and 

specifically without regard to the interests of the wider community.   
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45. I should also be grateful, therefore. for the Court to clarify and correct the decision of 

HHJ Burrows to the extent of its reasoning that my son’s wishes could be determined 

by assuming he would likely act with altruism towards others.   

46. That is a decision remaining on public record that has not been revisited but where, with 

all due respect, I understand that reasoning to breach medical ethics.  A decision in the 

interests of others is irrelevant to what is in the Best Interests for my son.  It could not 

be further.  I fully understand that if evidence was that someone, for example, had been 

a campaigner advocating sacrificing personal interests to do more to the NHS and then 

became incapacitated later in life, then their campaigning may be relevant to 

considering what their wishes would be.  There could never have been s hint of that 

type of evidence for my son. 

c. First do no harm 

47. Without meaning any disrespect to the Court, I would ask that the Precautionary 

Principle is restated in the Court’s decision, since it seems to have been ignored or 

misunderstood by parties involved. Theirs also appears to be a widespread 

misunderstanding.  

48. During the Covid Inquiry, Keith KC suggested, to the astonishment of many watching 

given his position as lead Counsel to the Inquiry, that "When dealing with pandemics, 

the precautionary principle means you go early and you go hard."15  Professor Chris 

Whitty was obliged to correct him. “So I think that some of the evidence to the Inquiry 

on the precautionary principle misunderstands it, quite profoundly actually.”  After 

explaining that if there was no downside, an obvious example being to wash hands, 

then the principle did not caution against treatment, but just go ahead and do it, he 

continued that the more you get into things where there may be a significant cost to an 

individual in terms of health, "Saying I'm going to impose this on you 'just in case' is 

not an appropriate understanding of the precautionary principle". 

49. In these circumstances of my son’s case, where ignorance or misunderstanding of the 

ICB and ALR regarding the precautionary principle, most simply expressed in the 

Hippocratic oath to ‘first do no harm’ appears to have had led directly to the prolonging 

15 https://x.com/MAbsoud/status/1726952740239319408 
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of this dispute in 2024 and the refusal properly to consider Professor McCaffrey’s 

warnings, at least until forced to do so by the Court, I would respectfully ask that that 

the principle needs to be restated for the benefit of all parties and the public.  In 

particular and as I understand it, it should be noted it does not mean treat out of caution 

in case of a future threat.  It does mean be cautious not to treat if there is doubt that the 

treatment may be of benefit; the less certainty over the fact or degree of benefit, the 

more caution is warranted; and the more uncertainly over safety or the more serious the 

harm that is possible, again the more caution should be applied. 

The ICB/ ALR 

50. I would also respectfully suggest that the conduct of the ICB and ALR cannot be 

allowed to pass without comment and, I have to suggest, criticism.  Specifically, their 

conduct raises the question as to whether the ALR has adequately represented my son’s 

interests, and whether this is a structural or individual failure. 

51. I would ask the Court to accept and to note that where an obvious issue of medical 

complication is raised which, on its face, does not appear unreasonable, the onus falls 

on the ICB and, especially the ALR whose role is to protect the interests of the patient, 

to act in accordance with the precautionary principle (first do no harm) and to seek 

relevant specialist advice.   

52. Through this process I have experienced threats causing me the greatest of distress and 

anxiety.  Knowing my son potentially could be harmed and his life threatened by the 

Covid-19 injection has been the deepest heartache only a mother would know and feel.  

It has been the most exceptional burden to bear. I have been upset, traumatised, isolated 

and so saddened by everything both my son and I have been through. 

53. It is self-evident that my son had a unique medical condition and needed specific 

consideration of the treatment required.  Throughout the process, the ALR made no 

attempt to obtain the necessary specialist medical opinion.  I had to do this with limited 

resources.  This was clearly an error by the ALR. 

54. Even when an expert medical opinion was provided by Professor McCaffrey, the ALR 

did not engaged with the report, or seek consensus, but resisted it and through Counsel 

personally denigrated the author (who is of high repute).  I was threatened with adverse 
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action for contempt which would have resulted in the primary carer for my son unable 

to care for my son, and this was continuing even up to 8th February immediately before 

the last hearing.  I think it is recognised that I have kept my son alive into his third 

decade.  I was at risk of adverse action regardless of the welfare needs of my son.  This 

cannot be right and the ALR (and ALRs in general) need guidance from the Court.  

55. It has been shocking to me, and to many others, that my son’s own appointed 

representative and barrister have argued just to ignore Professor McCaffrey’s serious 

concerns without further consideration.  It should not have taken the Court to point out 

that the covid landscape had changed or to note that someone who has had covid 

without incident is unlikely to be bothered by it next time the virus passes through town. 

Transparency Order 

56. Finally, I understand that there is some ambiguity over whether the Transparency Order 

dated 9th March 2024 was intended to prohibit the identification of expert witnesses, 

including Professor Finn, and also myself and Professor McCaffrey. 

57. If Professor McCaffrey is subject to the Transparency Order, this may seriously hamper 

his ability to raise the unchallenged issues of concern for those with trisomy conditions 

and the ability of those who have become aware of my son’s case to find Professor 

McCaffrey.  That cannot be in the public interest. 

58. Now that the ICB and ALR agree vaccination is not in RN’s best interests, I can see no 

reason why anyone should be concerned for their safety or to retain anonymity.  All 

have acted in their professional capacities and have been paid from the public purse.  

Not least for that reason, it seems to me to be in the public interest that the ICB, having 

pursued this case for 3 years, is not allowed to hide itself.  

59. My health has been significantly affected by these proceedings. If the Transparency 

Order is lifted, it will be of no difference to my son whose life has continued and will 

continue regardless, except, I hope, not to see his mother so frequently upset.  It cannot 

be in his best interests that my health is placed at risk by continuance of the 

Transparency Order, as it will be.  Leave aside public interest in this case, for my peace 

of mind and my self-esteem, it is important that I can talk about my experience without 
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shame or embarrassment, without feeling I have to hide myself or be unable to answer 

straightforwardly and openly when someone asks ‘How are you? How have you been?’ 

60. My son is my life.  It is a very huge infringement on my freedom of speech and my 

liberty - literally life changing, dragging out the most unpleasant experience of the last 

few years - that I am unable to talk about my life or must do so being careful to watch 

my words and not to reveal myself.  I have no pressing need to talk about any 

individuals, but I should not fear contempt of Court allegation, or threats of my property 

being seized or of being jailed (threats made by Counsel for the ALR), if a name is 

revealed in passing.  The continuing mental strain placed on me is likely to manifest 

itself physically, whether now or in time, and that is unfair both to me and to my son. 

I believe that the facts stated in this witness statement are true. I understand that proceedings 
for contempt of court may be brought against anyone who makes, or causes to be made, a 
false statement in a document verified by a statement of truth without an honest belief in its 
truth. 

SIGNED: ………………………………………………… 

DATED:  ……30 June 2024………………………………………………… 

Solicitors:   
Jackson Osborne 
Ref: SJ/13905631 
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